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1 gn eg t cir notes were at fi 


entenſive property in lands, ac ities as a mer 


Narr! in various concerns, was kno 

conſide Ea 'T E .mmoir | ſubſtan 

princi 45 part er in this concern. The contract o 
which never was put 

preſent queſtion commenced, thow 

the whole concern of this com 


en fixed by the contract, that Mr 'Gemrne 1, the on y partner 


at Greenock, was to furniſh his advice in the 
bills and other tranſactions at Green 1 
late, Mr Scott-Moncrieff, one of th 
„„ Rove gow, had the following letter 
b p. 1. No. 1. hilar, caſhie x te the aerende t Greenock. 
„ = 5 Scott 
emmell, and N 
pointed 


top of with 

+ week what of this company's notes may 

and upon your adviſing me what day of 
venient f to exchange notes, I ſhall give Mr Dun 
6. Gigned) JAuxs MILLAR.'. _ 
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WEE” bo Phe = ew them in one "Rimes his debit, get his order 
ZVV bee for the amount three times a- ä 
f 

1 


a reaſonable Idea, and he would chink upon) it, it, and let 


gf 


<3 in "bills « on Edinburgh. or Londans or 6g Rate upon; 4 lame e 
terms with other people. But he faid, in that way he mit . 
© ſometimes be owing us L: 2000 or L. .3000.: I ſaid, I did w_ . 


11 „think this would be an objection; but as the whole „ ee, 
5 2 occurred to me that moment, I ſhould : ; your: einen 
ij Wl. upon it, and let him know whether we were cabs „ „ 
if 3 | do it UF. the time he had conſidered it, that is, By Friday or Sa- 1 75 


Ih 2 +» + turday; fo let me know what you ſay to this. 1 really think it 
| 1 would: be a better plan than refuſing their notes, which would 
© give great trouble to our cuſtomers. We would then get full in- 
I D _ * tereſt on his account from the Tueſdays, for all his notes that 
8 © came in on Monday and Tueſday, and fo. on, inſtead of loſing 
in W tive or fix. days intereſt, as at preſent; and we would ſave a ae 
deal of trouble in counting his ſmall notes, as upon that plan he 
would give orders upon us for large ſums, as Mr Hugh Hamil- 7 
ton does. — Willie takes up the Ayr notes from the other Banks PG 
on Tueſdays and Fridays, and gives an order on their account 
it 5 « with us for the whole, but the ſum is trifling. I thought it 
1 e enough to propoſe to Dunler ee up his notes e e 0 
11 vp No. 16. port, 1 the 27th 8 1792 Mr ScotManerie#: again wrote e 
"a DEL Mr Simpſon on this ſubject. * in reflecting on the propoſed: ar- 
1 . rangement with James Dunlop, I imagine, after he nen Gem 
1 well, although he may agree to open an account with us, he 
7% will. inſiſt on our debiting him with the account of his maten twice 
© a-week, which he will tell me is as often as the other Banks ex- 
. We change. And I want to be prepared for him in caſe he ſhould. 
3 make this propoſal, The exchange with the other Banks-ought 
. co be no rule for him, as they give us up our notes, and — 
We bvdoſten an equal ſum to what we have of theirs ; whereas he ne- 
JJLveer had any, or but a trifling ſum of our notes to give us: and 
| VVV thinking further on the matter, I ſee we have another and 
[ + & better way of compelling him to do us juſtice than by refuſing 
1 | his notes. —As we go on at preſent we are conſtantly in advance 
1 | 5 + for him L. 3600 to L. 409%: Laſt Tueſday we. bell, L. 8000 20 of 
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Fe, im, . ak "a to ſubmit to this lo 
aſonable in them to deſire, as no Ban 


ought to take 


demand gold, but 1 bill at ſight on Edinburgh for them, and 
« chi would not coſt us above L. 60 or L. 70 a- year; ſo that 
>; thereby we ſhould ſave more than half of the loſs we now ſuſ⸗ 


« tain. Were we to adopt this meaſure, it would ' ſoon bring 
them to their ſenſes. 


125 ſoon be at 


Jou ſay to all this. 


Mr Scott - NMonerieff, upon the following FEY writes Nr Simpfon, App. No. 27.5. 1a. 


In my propoſal to Mr Dunlop, my object was to ſave the Bank 
m og. 
a great loſs of intereſt they now ſuſtain. The plan therefore 


= 
bother man, on ſuch credit as, ſhould be agreed upon; that every 
. ſecond day, Tueſdays, Thurſdays, and Saturdays, ſuppoſe we 


= pr : 


c 


account with us; and that he ſhould replace this advance, as 


© convenient to him, by bills on Edinburgh or London, or by 


the Glaſgow notes of other banks, or our own, upon our 


A; In this way you ſee we would loſe no intereſt, but upon 


1 LI 


- > 


took them up. This would be no great matter. In ſhort, his 
account with us would come much in place with that he keeps 


„with Sir William Forbes and Company; for he told me, that 


if this plan took place, he would pay us in ſuch a way as would 
be for our advantage, by bills on London; and that he was ſen- 
fible we loſt a great ſum in intereſt juſt now, and that his ad- 


1 was not equal to our loſs; for, being obliged to take 
Sup his notes on the day of the exchange, when he did not know - 


what We _ would de, he was often obliged. to. ſeek _— | 
dt UI 1 : | 1 ns bills 


Wc 


a-year intereſt, Now, ſuppoſe 15 N 
* (which it is 


e, eee eee 
e « Bank), 5 we will ſend down: a ſpecial meſſenger : ith their notes 
- to by the ſtage-coach, twice or thrice a-week, not to 


Two or three ſuch demands would put 
an end to it; for all the notes Mr Dunlop pays away here would 


Jreenock, and they would be obliged to be at the 
N ** EXPeNce of ſending baun ao oy a anda a Let. me on what 


Was, that in future he ſhould keep an account with us, like any 


ſhould pack up all the Greenock notes we had, and deliver 
them over to him, for which he ſhould give us an order on his 


receipts, juſt as another man would do. The bills on Edin- 
burgh and London to be taken on the ſame terms as from o- 


the amount of his notes that came into us the day before he 
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eount ag init him, it would be an 
7 e ie me now? 1 ure inl 
4 J Speier 1 was to meet din Ken evehing'ard 2 the buſi- 
dneſs, after hearing from you; but I told bim at the croſs to- 
day, that as you did not comprehend my meaning, we would 
57 95 our meeting till Monday evening; ſo drop me a line to- 
morrow. He paid me many compliments 
1. . onciled to che plan I aſked him, what extent of credit 
quire? He ſaid it was really impoſſible 
to ſay till he ſaw the effect of chis arrangement; that he would 
» aps res to make the payments to us in ſuch a way as would 
155+ 199 en agreeable, and for the advantage of our Bank; and that he 
viſhed we would let it go on ſome time. on this new plar 
< we fixed the extent of the eredit. Let me know: : 
9 7 0 to Thane! > re believe there would be no 


** in letting 
* . 4000 or Ls $0094: bis Af ab tion it ſhould | te * 10,000, 4 
„will obly be ſo for a few days; and in fact it is not much leſs 
Sat; preſent. The account he means to be kept by us for ; Þ 
Dunlop, for Greenock banking-company. He ſaid i it 

2 0 eres to us of L. 200 a- year intereſt, and. not near ſo much loſs 

to him 3 and he made no nen to-day to an up his notes 
„ the! it of J vary: 1793; Mr Scott- Moncrieff writes Mir 

Simpſon, I met with vagh Dunlop. laſt night, and carried with 

me the ſcroll of a letter; which I thought it would be neceſſary 

for him to write to whe the foundation of the propoſed ac- 


App. No. 19 p. "ug 


8 * count and that we might clearly underſtand each other: He ap- 
proved of it, and brought me Kis letter this morning. Accor- 
EO « Ns gly, with ſome 19+ cum alterations, you have annexed an ex- 

- $a ene, ii mean, if you approve of it, to make out ano- - 
ther copy, and ſend it to him, ſaying at the foot of it, that we 
agree to open the e e for the purpoſe and 1 terins 
by Kh gon mentioned. think the: bunting · company is fafficient- 


7 
— 6 


„ ne 


the: account. 2 being opened. with him, their agent.” 1 2 
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| 1 orders ſhould be. — which place to my 


i « account for Greenock Banking Company; and I aid, that when 
bills on London were offered him, of which he gets a great deal, 


0 © take up ſuch of the notes of the Greenock Banking Company as 
mmay come into your. hands, by giving you what Royal Bank 


_ +. inſtead of paying his ſmall notes for them, and giving both his 
clerks and ours fo. much trouble counting them, when he knew 
the money would go into the Banks, he might give the people 
dxaughts on us; be /aid, in ſuch caſes it would not do to draw v 
the orders in that form, as he would not wiſh it to be known 
to the other banks, that the account was for the Greenock Bank, 
. and.that, as tbe ground upon which the account was opened, e 
. clearly explained by him in his letter, to be for the Greenock Banking 
| Company, it was. unneceſſary to put that in every order. What do 
6 you /ay to this I ao. ſuppoſe the letter fixes the reſponſi bility. com- 
pletely, ꝛuit bout ſaying any thing of the Greenock Bank in his orders ; 
but I was thinking, that perhaps it might be proper, for more. 
_ © ſecurity, to get him to ſay in the letter, that I, as agent for that 
© Bark, oblige myſelf to pay up the balance, ce. Tr 1 do not 
200 © know. if an is neceſſary.” 
„ v5 draught of the letter ranfnined. was cee by Mr App. No. 20. 
5 to Mr Scott-Moncrieff as ſufficient, and without any al- 
teration; and in conſequence of the propoſals and communings 
_ _ appearing from the. above correſpondence, an arrangement was 
made, by. which Mr Dunlop, as agent for, and in. behalf of the 
.  Greenock Banking Company, was to have an account with the 
branch of the Royal Bank at Glaſgow, where the exchanges be- 
tween the. notes. of the defenders and thoſe of the Royal Bank 
were to take place three times a-week, and intereſt . was 5 be al- 
2285 to the Bank upon the farplaſes. | 
Mr Dunlop's letter ſettling this arrangement is in 3 wards: ——= No. 21. p.1 5. 
* Glaſgow, 1/} January 1793. Gentlemen, As agent for the Greenock : 
Banking Company, and that their notes may be exchanged with you 
in a manner more convenient for both you and me than hitherto, 
13 am very well pleaſed to open a caſh- account with you as caſhiers 
of the Royal Bank here, to be kept in name of Fames Dunlop, agent 
; « for the Greenock Banking Company, and propoſe that my operations on 
5 *. that account ſhall be as follows. I ſhall, three times in the week, 


Lag 


3 : = - os ge _ 


NE 8 LEW 


notes I may have, and an order on my account with you for 
* the balance; and. 1 thall make Payment on | faid account on your 
. 58 5 „ deseips, 
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. 5 
by cep ks the manner moſt convenient 1 myſelf, either 87 
the notes of other banking companies, bills on Edinburgh, or 
London; it being underſtood that you are to take duch bills 
t from! me upon the ſame terms you do from others. The ac- 
count ſhall be ſettled once a-year, or oftener if either party re- 
© quire-it. The intereſt to be charged againſt me at 5 per cent. 
and you are to allow me 4 per cent. on ſuch ſums as I may occa- 
* fionally overlodge with you. Until I ſee the effect of this ma- 
bo e ee T cannot ſay exactly what extent of credit I may re- 
« quire upon this account; but it will always be in your power 
do limit it; and I ſhall, at any time, upon fix weeks notice, pay 
up ſuch balance as may be due to you. It is further under- 
© ſtood, that as this account is propoſed to be opened for our mu- 
© tual convemency,. it ſhall at all times be in the power of either 
© of us to cloſe it when we ſhall think that purpoſe not anſwered. - 
II am, &e. (ſigned) James Dunlop.“ Addreſſed, To Meſſ: Scott 
ä OAH Dale, Caſhiers to the Royal Bank.” 
8 The anſwer was ſubjoined to a copy of the ove, and is in 
tthceſe words: © Glaſgow, 3d January 1793. Sir, The foregoing 1 
e copy of your letter to us of iſt current; in conſequence of 
CE © which, we agree 10 open and keep an account with you, as agent for 
the Greenock Banking Company, upon the terms, and for the pur- 
poſes therein mentioned ; and we Ae, STC. (bened) Scorr- 
MorcRIEFT & DAL E.“ 
An account was tecorfngts opened in the Bank SY n 
0 thi title, Dr, James Dunlop, Eſq; Agent of ' the Greenock 
« Banking Company at Glaſgow, in account with the Royal Bank of 
| „ Seal Glaſ, gow, Cr; and credit was given in this account 
r to the defenders for all payments made to them in return for 
WH Brreenock notes delivered to their agent Mr Dunlop, and on the 
| other hand, they were debited with the amount of all the Gree- 
GWS nock Bank notes received in the courſe of buſineſs, and delivered 
q ooyer to their agent, Theſe deliveries were vouched by Mr Dun- 
EH. 5 _- lop's orders in che common N form of an order upon a n 
1 . credit. 5 a 
Mr Dont at. the time that he cue this arrange- | 
| ment on the part of the Greenock Banking Company, com- 
1 | municated the ſame to Mr Gemmell, the acting partner of the 
| "App. No. 33: p.21. Bank at Greenock, in the following letter. © Glaſgow, 5th a- 
* nuary 1793. The Royal Bank have been complaining very 
= much of ths and perhaps with ſome — of the number of 


6 our 8 


KA 


2 * MS. 


p — 
— —_ £ 4 ny „ < * 
r — * — 4 - 
. . * 


Nn 2 a = 
2 2 e e as 
2 rr . i „ A rr 20 
* xs 2 2 „ Foes vs or Y 
. > * 
* 


, 
8 
% 


— ns, vg rr 
3 il "x 
cn tt OE rice were er Is 


A — ER EE. wot — * 
— - a » *%, 
— ee - 1A 


rr . e ets OS — 
8 ” g y x 


: our notes tun were een in upon Ss elfieriaily on the Gas 
c turdays; and two or three days ago Mr Scott-Moncrieff called, 
and told. me, that he had orders from the Directors at Edin? 
burgh, either to refuſe our notes altogether, or to ſend them to 
 Greenock on purpoſe every day; which he ſaid would be much 
cheaper to them than the way they are in at preſent; which indeed 
I believe may be true. I ſaid, if ſuch meaſures as thoſe were re- 
ſorted to, I believed we could procure as many of their notes as 
they could do of ours. He ſaid, however that might be, he had 
directions to make the- experiment ; at the ſame time, he would 
be extremely ſorry to take a ſtep of that kind, if any way could 
© be fallen on to prevent it. I told him, I could think of none; 
© for I would by no means adviſe the Greenock Bank to alter the 
mode of making their exchanges, which had been ſettled by 
mutual agreement. At the ſame lime, as the management of _ 
« theſe exchanges bad been left entirely to me, if he could think of 
1 
6 
C 
C 
E 
* 
s 
C 
. 
8 
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any way in which I, as AGENT, could accommodate them, I 
ſhould have no objections to try it. After ſeveral converſations, 
he at laſt made a propoſal, which I told him I would make trial 
of; with which he ſeemed very well ſatisfied; and in my opi- 
nion it will make ſo very little difference, if any, to me, that I can 
continue to ſettle the exchanges with the Bank in the ſame way 
as formerly; and I agreed the more readily, as I think it will 
prevent a great many of our notes from going to Edinburgh, 
the procuring of Edinburgh money to replace which has _ . 
attended not only with expence to the Bank, but lately v 
great trouble to me; and no doubt it has alſo been croubleſome 
to Sir William Forbes and Company, &c. _ | | 
Mr Gemmell's anſwer to Mr Dunlop was in hails terms. App. No. 34 p. 25. 
"th January 1793. 1 am glad you have ſeitled matters amicably 
with Mr Scott-Moncrief, and that upon ſuch a plan as will prevent 
our notes from going to Edinburgh, which Was troubleſome to all Par 
ties concerned.” 15 
In conſequence of this arrangement, made and approved of, Mr 
Dunlop s- operations proceeded as agent for the Greenock Banking 
Company, in their exchange of notes with the Royal Bank. Your 
Lordfhips will find the ſtate of the account of theſe operations in 
the 1 Ne 50. p. 29. It appears alſo from excerpts of dif- 
ferent letters betwixt Mr Dunlop and Mr Gemmell, on p. 22, and 
2 3. of ae . that Mr Samen was as ſucceflively acquainted 
e 3 57 
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"by: Mr Dunlop of the reſult of 4 ifferent ies es. Thus in Me % 
Dunlop s letter to Mr Gemmell of the 8th of Naar 1703 he 
.+ writes, I truſt, from the arrangement with Mr Scott-Moncrieff, 
"Þ fewer of our Notes will 80 there (chat! is to e e han for- 
F mer! Ad eee 
On os 1 30 e 179 3 Mr Beads writes: Mr l 
6 W None (of our notes) 1 am certain went 8 oy hoe ion Bank (to 
0 W - : 
nie Of N 179 3 Mr Gat, writes Mr b 
Our exchange at Glaſgow was conſiderably higher yeſterday than 
I expected, and the Royal Bank had a very great number of our 
notes. I ſuppoſe you may learn what way they went there. 
On the 7th February Mr Dunlop writes Mr Gemmell, I have 
© no notion from what quarter ſo many of our notes came to the 
© Royal Bank on Tueſday; a great many of them were 11 notes, 
which muſt have come directly from Greenock.,” - ” 
Dpon the 12th February Mr Dunlop writes Mr Gommell, 6 The 
"pb T Royal Bank had but few on Satte, and no e nicitss, of 
« which they have L. 1400 to-day _ | 
And upon. the 15th February Mr Grell writes Mr Dunlop; 5 
© I was not ſurpriſed that our exchange was high at Glaſgow. on 
© Tueſday; a good many large notes went out of the Bank latter 
end of laſt week, and on once. which I believe reached the 
© Royal Bank that evening.“ 
Upon the 20th of March. I 793 there appeared to be" "7 e 
1 185 about L. ooo Sterling upon this account. The Directors of 
the Royal Bank then found it neceſſary, from the ſtate of credit 
in Scotland, to reſtrict their advances for private banking com- 
panies; in conſequence whereof the following notification was 
„ tranſmitted to Mr Dunlop, the agent for the Greenock Banking 
App No 42. p. . Company: KRoyal. Ban Office, Glaſgow, 20th March. 1793. Six, 
We are deſired by our Directors at Edinburgh to acquaint you, 
© that it will not be convenient for them to keep your account 
longer in this office; and to requeſt you will order the balance 
ms | 1 advanced by us to bis paid up within fix weeks from this date, a- 
VT greeable to the terms of your letter when the account was open 
=: - ged. In the mean time we are deſired to requeſt, that the balance 
may be reduced immediately to the ſum mentioned at opening of 
. the account, which was what uſed to be the amount of your bills 
running on Edinburgh for the exchange of the Greenock notes. 
e. are, &c. {Signed} BCOTI-MONCRIEFE & Dark. Be 


ſa, 
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. 


of " | 
8 2 . 9 - 

18 ' * a 8 ' 

. 0 13 ) 


© {> =P as ubtedge the receipt of this letter.“ « Addreſled. 
James Dunlop, = Agent for the Greenock Banking Com- 
pan 

Wir Duale; writes in ta Rert : Glgſcoꝛe, 20th March 1 79 3 GEN 
©* TLEMEN, I am favoured with your letter of this date, and ob- 
< ſerve that you wiſh my account diſcontinued, which it ſhall im- 
'© mediately be, and the balance paid up as ſoon a as poſlible.— — 
am, &c. (Signed) JAuzs DuNTLOP.“ 


\ 


.- 2 


ſtanding that Mr Scott-Moncrieff, by a private letter to him as an 
individual, put him in mind of bis having aſſured him that the 


Accordingly, upon the 25th March 1793, the account was cloſed 


money aroſe from the purſuers having received, in the courſe of 
Dyliteſh, a negotiable bill, payable by the defenders. 
The defenders having declined making payment, and Mr James 
Dunlop having afterwards failed as an individual, the preſent action 
was brought by the purſuers, ſubſuming in ſubſtance the facts be- 
fore recited, and concluding, © That the whole defenders ought and 
© ſhould be decerned and ordained, by decreet and ſentence of the 
Lords of our Council and Seſſion, conjunctly and ſeverally, t 


ſaid ſum of L. 9100, 48. Sterling, and of the foreſaid ſum of 
L. 82: 2: 11 of intereſt due thereon as upon the 25th of March 
laſt, conform to the foreſaid account, together with the intereſt 
of che ſaid ſum of L. 9100, 4s. Sterling, from and fince the 
foreſaid 2 5th of Wien laſt, and 1 in time womit eng the not 
Payment. | 


his action having come into Court, the defence returned on 


„ 3 


of Dunlop, Houſton, Gemmell, and Company, bankers in Green- 
ock, are not liable, as a company, for the ſums now purſued for, 
they having given no authority to James Dunlop to enter into 
the agreement with the purſuers for a caſh-account, which the 


S — * LY 


as an individual.” 

This action having come, in courſe! of TY rolls, before Lord 
Henderland Ordinary, parties were heard before his Lordſhip; 
and, in the courſe of che n the W queries, in wri- 
5 D A ting 


Mr Dunlop, however, made no further payments; notwith- 


| the part of the defenders was, That the partners of the company 


balance ſhould be kept down to between L. 4000 and L. 5000. 


by a balance of L. 9182: 6: 11 againſt the defenders. The odd 


April 24 1793. 


make payment to the purſuers, as Caſhiers foreſaid, of the ito. 


pur ſuers entered into ſolely on the riſk of the ſaid James Dunlop 5 
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* change began I believe in July 1789; and when 


"tas 'Y 


ng, were put, on the part of the purſuers, to Mr Gemmell, who 
was preſent. 

Imo, Were you in che knowledge, that Mr Dunles, agent N 
= the Greenock Banking Company, was in uſe, from the iſt of 


January laſt, to exchange notes with the purſuers Scott-Moncrieff 
and Dale, as caſhiers for the Royal Bank, oftener than once a- 
week, and that he gave bills on Edinburgh, as the exchanges took 
« place, for the balances againſt the Greenock Banking Company? 
© 240, Did not Mr Scott-Moncrieff, when he happened to meet 
© with you, complain of the loſs of intereſt, and the inconvenience 
C attending theſe bills granted by Mr Dunlop, and inſiſt that ſome 
new mode ſhould be adopted to. relieve the Bank thereof; and 
| you, on ſuch occaſions, always' refer Mr Scort-Mon- 
cerieff to Mr Dunlop | ; 


© did not 
for ſatisfaction on that head? 

Upon the hearing, the Lord Ordinary pronounced the following 
interlocutor : : * Having heard parties procurators upon the grounds 


af the action, and defence returned thereto, ordains the cauſe to be 
ſtated in mutual memorials, appoints the ſame to be lodged i in 
« the clerk's hands againſt the firſt box-day in the enſuing vacation, 


and when given in allows them to be ſeen and interchanged; 


and appoints any alterations or additions that may thereafter be 


© made upon the memorials hinc inde to be completed and lodged 
© by the ſecond box-day : 


© under view at preparing the memorials, - _ 


Mr Gemmell afterwards gave in the following anſwera t to the 
above Weder. | 


1. I wwas in the Enowledge. of, and gave my e to Me 


James Dunlop exchanging the Greenock 3 with the Rogal _ 
Ban branch at Glaſgow twice a-week, viz. on. the Tueſ- 


days and Saturdays, before that it was carried i into execution; 

and that matter was adopted I think at the requeſt of the Roy al 
Bank, and I conſidered it as a favour, done to them; 
e exchange 
took place, it was agreed that Mr Dunlop was to continue to give 


& bills on Edinburgh at one wt date for che balances e 7 


the 


And as, in the courſe of the ee 
certain queries were put by the Lord Advocate, as counſel for the 
purſuers, to Mr Gemmell, one of the partners of the Greenock 
Bank preſent at the hearing, of which queries a copy is lodged 
in proceſs, appoints Mr Gemmell to give in written anſwers 
* thereto under his hand without delay, ſo as the lame may De 


Which ex- | 


- . ; 


the en Bank; and 10 tas: as I no- they were ſettled 
C * accordingly.” ; 
2. © When I e * Mr Scott⸗ionerieff which was 
8 but «ſeldom, he. complained to me of the great auen of gumea- 
* notes of the Greenock Bank which came into their office, and 
IF « ſaid, that by their taking Mr Dunlop's bills on Edinburgh at 
© one day s date, that it was a loſs of intereſt to the Royal Bank; 
© and I believe that he may have ſaid, that he wiſhed ſome mode 
4 ſhould be taken to prevent it. To the beſt of my recollection, I 
told him, that the terms of exchange had been ſettled by agree- 
ment, and that the Greenock Bank kept very ample funds in 
Mr Dunlop's hands for paying theſe exchanges, which I was ES 
perſuaded he paid punctually; and that L. ſhould Speak to Mr 3] 
Dunlop, to prevent the Greenock Bank-notes from returning to the | | 
Royal Bank branch in the way he mentioned; and, to the beſt of | | 
my recollection, I did ſo more than once. At ſame time I told. ; | 
Mr Scott-Moncrieff, that, by their drawing on Edinburgh 
at fight for other notes chan their own, when the other Banks in 
Slaſgow were drawing on Edinburgh, at not ſhorter than one 
<« day's date, that this was in a manner inviting people to carry 
ſtrange notes into their office when they wanted Edinburgh 
„ money. And, : 
Jo the beſt of my e e and belief, I never gave Mr : 3 
6 Scott-Moncrieff any reaſon to think that Mr Dunlop had any ll 
power or liberty to get indebted to the Royal Bank branch, or | — 
any other Bank, for. account of the Greenock Bank, in exchange | 
of their notes, or otherwiſe ; but on the contrary, he was to pay 
© the exchange punctually, from the very ample funds of the 
Greenock Bank which were in his hands: and I referred Mr | f 
© Scott=Moncrieff to Mr Dunlop for ſatisſaction as to the manner he 1 | W 
+ diſpoſed of the notes after the exchanges, which was the prin- OT U 
© cipal thing Mr Scott complained of. 4 
Afterwards his Lordſhip, upon adviſing memorials ahi In. 55 | 1 
tional memorials for the parties, was pleaſed to pronounce the fok 4 
lowing interlocutor : © The Lord Ordinary having conſidered the Feb. 11. 1794, | f 
mutual memorials, additional memotials, and heard parties pro- 8 } 
| 
| 


wo . 


ccurators thereon, and whole cauſe, makes aviſandum therewith 
to the Lords, and appoints them to prepare informations, and 
put printed copies thereof i in che Lords boxes r this box- 
6. t in the enſuing vacation. 
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Mb he nd E the preſent. in formation * - 
bun bi Feed on behalf of the parſuer s 1 
In ſupport of the concluſions of the purſuers enz 0 in an- 
wer to the defence which has been maintained on the part of the 
defender, the following conſiderations are preſented to your Lord- 
ſhips, as ariſing from the ſtate of the nN and detail of 
facts which has been already given. 

In the place, It will be er to by your Liedikips; in 
wnighing the merits of the purſuers claim, that James Dunlop, 
with whom the tranſaction in queſtion took place, concerning the 
exchange or aſcertainment of the amount of the defender's notes 
received by the caſhiers of the Royal Bank at Glaſgow, was, from 

the commencement of the Greenock Banking Company, both a 
Partner and acting partner of ſaid Company. He was not only 
the firſt perſon in the firm of the Company, namely, Dunlop, Hou- 
ſton, and Gemmell, but, from the extent of his property, from 
his knowledge and capacity in buſineſs, and from the attention 
which he was known to beſtow upon every concern that he had, 
was naturally conſidered, and intitled to be conſidered, as the prin- 
1 85 cipal partner in the Greenock Banking Company. Ir now alſo 
appears, from the contract of copartnery, which the defenders 
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have thought proper to produce, but which they never before 
produced, nor put upon any record, that Mr Dunlop, the firſt 
2 3 and principal perſon in the concern, thereby became bound, as a 
BANG EO hel partner of ſaid Banking Company, for the purpoſe. of iffuing 
1 wt -: - 5 bank- notes, to the extent of one fourth part of the whole concern. 
SiH -- 5 - In conſequence of this copartnery, bank-notes to a very conſi- 
| © ae : derable amount were iſſued by the Greenock Banking Company, | 
1 . under the firm of Dunlop, Houſton, and Gemmell, for the pay- 
| ment of which, upon 0. all and ch of the partners were 
| i {li Ee liable, both out of the e eee and out of - cali own 15 
i „ private o 
FH, he nature of any: copartnery concern, in Wurd to che bre | 
BETH odr effects of the copartnerx, and the powers of all and each of the 
(| | | TM . 2 Lag a company in regard to theſe, is well known to your 
_ Fa Lordſhips. It is in vain for perſons entering into a copartnery of 
TH: ttzsis nature, to tie up the hands of the copartners by private and 
ll | i: | SE latent conditions, with reg ard to third parties contracting with 
r  . them bona fide upon the arch. of a copartnery. If two or more 
14 3 perſons enter into a contract of copartnery of the moſt ſimple a 
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e Limited n — PL act of nay: one/of the copartners, in TY 
ing with third parties in the copartnery affairs, is underſtood to 
be 1 in law equally obligatoryas if all the copartners had tranſacted. 
When individuals enter into a copartnery, they rely, and ne- 
ceſſarily muſt rely, upon the conduct of their copartners; and they 
©, are not intitled, by private ſtipulations, to defraud the public, and 
\ to deceive individuals, who treat with the members of a private 
._. *, Copartnery, upon the faith of the copartnery, and with reſpect to 
the buſineſs of the copartnery. For example, if the partner of 
a manufacturing houſe ſhould ee e the delivery of co- 
Partnery goods given out to the Company to weave or to bleach, or 
fror any other purpoſe, is it not clear, that the receipt or do- | 1 
cument of that partner would be as obligatory upon the company, SY 
as if all and each of the partners had been brought together to 
ſubſcribe the document individually, or by the copartnery firm ? 
In the ſame way, when the partner of a company receives the copart- 
nery funds, and acknowledges or authenticates by any document 
that there is ſo much money due in conſequence of the goods deli- 
vered, the concluſion is equally clear and irreſiſtible, that the tranſ- 
action is binding upon the copartnery, without any expreſs au- 
thority from the whole copartners for what has been ſo done; 
unleſs it can be made out diſtinctly and ſatisfactorily, that the 
creditor or third party tranſacting with that copartner has re- 
nounced the ſecurity of the company, and betaken himſelf ex- e | 
preſsly and ſolely to the ſecurity of an individual of the com- 
pany. It will not in any caſe be preſumed, that a perſon, hold- 
ing, and intitled to hold the ſecurity of a company, will raſhly 
and unneceſſarily depart from the ſecurity of that company, and | 
| betake himſelf to the ſecurity of an individual who is a copartner; 3 
eſpecially if ſuch perſon is acting for behoof of a corporation, where, a 
of courſe, he is not only intitled, but in juſtice bound, to follow 
out the ſame ſecurity in regard to a copartnery tranſaction, 
until it has been completed by payment. 
The purſuers humbly conceive that the juſtice of theſe prin- 
Ciples cannot be controverted. And to ſhow how far they ought 
to bear upon the preſent caſe, they ſhall for a moment ſuppoſe, 
that Mr Dunlop had neither been the agent nor acting partner 
of the Greenock Bank at Glaſgow, but that a demand had been 
made upon him by the ae een holding at different times par- 
eceels of — Greenock bank-nors. Theſe he, and my en | 3 
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of che company, were bound to yy; hes” out of the copitninery 


funds, or out of the funds of the individuals. Being intitled, and ö 
bound to pay, he was equally intitled as a partner of the com- 
pany, either by account or by ſome ſatisfactory voucher, to aſcer- 


tain the extent of the claims made againſt the ee eat of a N 
bonds, bills, notes, or accounts. 


To ſay, that the partner-of a company has been inveſted with. IS. 
funds for ſettling a copartnery debt in a particular manner, or 

that the partners are tied up from coming under any engage- 
ments to the public except out of theſe funds, is, with ſubmiſſion, 


inadmiſſible. Perſons entering into a copartnery muſt have un- 
limited confidence almoſt in each other in regard to third parties, 
and their own private regulations and conditions can have no o- 
ther effect than in ſettling matters among themſelves, and cannot 


affect third parties, who in general do not know, and never can 


be bound by any latent qualifications and conditions e Pr 


 * Suppoſing, for example, that Mr Gemmell, upon coming up at 
any time to Glaſgow, had been met with a demand for L. 20,00 


or L. 30,000 of Gender notes, and had been unable or unwilling 


to pay that in cafh, or in bills agreeable to the purſuers, would 


not any document or entry in an account, fixing that ſuch a 
quantity of the Greenock notes had been given over to him, a 

partner, and an acting partner of Dunlop, Houſton, and Gem- 
mell, have conſtituted a clear claim againſt the whole members of 
the Company! It is indeed hardly poſſible to diſpute that this 
would have been the effect of Mr Gemmell's granting a receipt, 
or opening an account, either in his own books, or in the books 
of the Royal Bank, authenticating the amount of the notes deli- 
vered. In fact, Mr Gemmell did ſo every day at Greenock. 


If fo, it was equally within the powers of Mr Dunlop, in- 


dependent of any agency conſtituted, and independent of his being 
the eſtabliſhed acting partner at Glaſgow, to authenticate and al- 


certain the juſt claims upon the copartnery. EE 

The next material circumſtance to be conſidered 1 18, That Mr 
Dunlop, beſides his powers as a partner in tranſacting with third 
parties, was formally notified by the Greenock Banking- Company 

to the purſuers, as the perſon who was to negotiate the buſineſs of 


taking up the Greenock bank-notes as they ſhould come into the 


hands of the Royal Bank in Glaſgow. When the nature of a 
commiſſion of chis kind i 18 conſidered, it will be found that it ne- 
5 ceſſarily 


Ps 


Wee, T5 
celfirity implies a very. ache truſt, and moſt n conic 
_ quences, even when the commiſſion 18 conflituted: in the moſt. 
guarded and limited terms.” 
When a banking- company n eee as 5 ee did, 
to the amount probably of L. 100, oo or L. 200,000 Sterling, 
which they wiſh ro keep in circulation, (and without which they 
would not reap ſufficient profits to recompenſe the neceſſary out- 
lay and expence of ſuch an eſtabliſhment), as they are bound and 
may be compelled to exchange and take up their own notes with 
the notes of other banks which come into their hands; ſo it is im- 
poſſible to know what the amount of notes to be given up in ex- 
change on either ſide at any time may be. If the notes have gone 
into a good and diffuſed circulation, they will be longer of ap- 
pearing, either at the office from which they were iſſued, or at 
the offices of other banks who never do reiſſue them, but either 
tranſmit them to or exchange them with the owners. An agency 
conſtituted for the purpoſe of retiring the notes of a banking- com. 
pany coming into the hands of another, fuch as the Royal Bank 
at Glaſgow ; was, from the very nature of the thing, a moſt im- 
portant and confidential truſt, and therefore it was very wiſely 
beſtowed by the defenders upon one of their own number. For 
in order to execute that commiſhon, it was neceſſary, in the Art 
= place, that the agent ſhould be inveſted with conſiderable funds: 
= 24, As it was impoſſible to know what the amount of the ba- 
lances on exchange might be, it was further neceſſary that the 
perſon ſo employed ſhould have a power either of. drawing upoa _ 
the company for whom he acted, of giving bills in nne . 
vouchers to aſcertain the amount of the notes exchanged. | 
When the Greenock Banking-Company - conſtituted Mr oa 
*. agent, for the purpoſe of aſcertaining the amount of notes 
received at the Royal Bank, and of taking up theſe notes by ex- 
change or otherwiſe, it was implied in che appointment (if it was 
not otherwiſe ſettled with the purſuers), that he had the power of 
effectuating that ſettlement either daily or weekly, as it might be 
agreed, and in any manner that was not excluded by the terms 
of his commiſſion, or that the Camping themſelves could have 
exerciſed, Vr 
1 Lordſhips have only to Loads: whe) the FIT letter of no- 10 
tification to the Caſhiers 2 the Royal, Bank, and: their; anſwer: 
thereto, to perceive that every thing was kept general, and nothing 
| Was 


| ||| 7 a 2 — excepting. 1 it was: ag abt. p< — non 2 
1 ſhould take place once a-week. The letter from the Caſhier. of the 
July 28-1785, Greenock Bank to Mr Scott Moncrieff is in theſe words: Having 
b opened a bank here, and appointed me their Caſhier, 1 have to | 
"8, $ 3 you, that Mr James Dunlop of Garnkirk will exchange af 
5 * with you regularly once a-week what of this Company's notes 
may come into your hands, and upon your adviſing me what 
day of the week is moſt convenient for you to exchange notes, 
„I ſhall give Mr r notice thereof. 1 am, &c. ene) 
JAMES MIL Ayu. 
5 Such being the general terms wo" abe, pi > Ta node aback ; 
. | ; Mr Dunlop was authoriſed to proceed, it would ſeem pretty clear, 
„„ that from the outſet of the buſineſs he was intitied to have 
aſcertained and fettled the balances upon exchange, in any way 
way that he thought proper; and that the defenders muſt have been 
bound by what he did under this agency, even if he had been no 
partner of the company. Suppoſing, for example, that upon any 
day of exchange Mr Dunlop had been either unable or unwilling 
to pay caſh or grant a bill for the balance upon exchange, was 
he not intitled to have given : a .Youcher, aſcertaining the notes 
delivered and which were not .paid for? or was he not intitled to 
have opened an account, Schlee! in his own books, or in the books 
of the Royal Bank, for the expreſs purpoſe of fixing the amount 
of the balance for or againſt the Greenock Banking Company? 
There was ſurely nothing in the above letter limiting or exclu- 
ding his power of doing ſo in any ſhape that appeared proper; 
and it was neceſſarily implied in the very nature of the agency, that 
his powers ſhould neither be limited as to the x mode, nor as to the 
extent of that ſettlement. e 
It is very true, that in anſwer to 1 letter Mr Joe dfacae 
mentions, that the way in which they were in uſe to exchange 
with other Banks, was to give or take a bill of one day's date up- 
on Edinburgh. But Mr Scott-Moncrieff's anſwer neither did 
nor could have the effect of preventing him or his conſtituents 
from ſettling theſe balances in any other manner with an agent, 
and ſtill more with a partner, who was no wiſe limited as to hs: = 
mode of ſettlement in the letter HA and. IR hs. 
Bis agency to che e 
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I hs third 1 plaee, It! is a moſt material circumſtance, now con- 


felled by the. Jefetiders in their memorial to the Lord Ordinary, 
that Mr Dunlop; à partner and equal ſharer in the copartnery 


with Mr Cenitnelt, was not merely the agent of the defenders 


for the fingle purpoſe of balancing and exchanging notes with the 


Royal Bank at Glaſgow, but was truly the acting partner of the 
company at Glaſgow, managing, and allowed to manage every 


branch of their buſineſs there without any apparent reſtraint or 


limitation, and ſeemingly with as much power as Mr Gemmell, 
or the whole copartnery together, did or could exerciſe at Gren 


ock. At Glaſgow Mr Dunlop, in name and for behoof of the 
_ Greenock Bank, purchaſed bills upon Edinburgh and other pla- 


ces. There Ao he diſcounted bills for behoof -of the Greenock 
Bank, by paying away and circulating their notes on the one 
hand, and on the other hand, acquiring bills expreſsly on account: 


of the Greenock Banking Company. There alſo he paid the 


whole bills and draughts of the Greenock Banking Company 
which were payable in "Clalirow,; and in doing ſo, he iſſued their 
notes juſt in the ſame way that was done at Greenock. He ex- 
changed the Greenock notes in like manner with the Provincial 


| Glaſgow Banks. In ſhort, it is now an indiſputable fact, that a 


branch of the Greenock Banking Company was carried on 9 
Slaſgow; that Mr Dunlop, one of the partners, was the only 


manager there, by whom the whole buſineſs was tranſacted, with 


whom the purſuers and the public at large treated as the acting | 


partner at Glaſgow, and the principal copartner of the company. 
There is one circumſtance, in particular, which proves moſt 


| diſtinctly and fully, that Mr Dunlop was not a mere agent for 


the purpoſe of exchanging the notes of other Banks for his own,. . 
but, on the contrary, that he was managing the buſineſs of the 
Greenock Bank at Glaſgow, as thoroughly, extenſively, and con- 


fidentially as Mr Gemmell himſelf was doing at Greenock. The 
Greenock Bank notes which were taken up by Mr Dunlop weekly 


from the different Banks at Glaſgow amounted to a very large ſum. 
Of that the Royal Bank's proportion was often from L. 8000 to 
L. 10,000 Sterling per week. Had Mr Dunlop been a mere agent 
for the exchange of notes, every note that he received in ex- 
change would have been A down by him to the office at t Green· 
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This i 18 the uniform . of all agents employed merely | 


in taking up the notes of banking companies. But, in this inſtance, - 


Mr Dunlop acted very differently. He did not tranſmit the large 
ſums of Greenock notes which he received weekly at Glaſgow, 
but retained a great part of them which-were immediately 18. 


by him upon diſcounts, and otherwiſe. Hence it is clear that the 


Greenock Banking Company conſidered and allowed Mr Dunlop 


to be the manager of a branch of the Greenock Bank at Glafgow, 


in the ſame way, and to the ſame effect that Meſſ. Scott-Mon- 
crieff and Dale were managers of a branch of the Royal Bank 


there. For what other purpoſe would this enormous ſum of 


notes, coming in weekly, be left in Mr Dunlop's hands? They 
would not anſwer to pay balances to the other Glaſgow Banks; 
and yet this ſeems to have been the chief ſpecies of funds in Mr 
Dunlop' s hands, ſo much boaſted of by the Greenock Company, 
for paying all the balances that might come againſt them at the 


different Banks at Glaſgow. Every agent for every banking 


company in Scotland, who acts for the mere purpoſe of retiring 


Notes, immediately nds them home by the firſt ſafe CONVEYANCE. 
It is only where an eſtabliſhment, or branch for iſſuing notes is 
fixed, that the agent making the exchange does not return them, 
but keeps them for the purpoſe of reiuing them, in the lame ; 
e done at Greenock. 


When that is done, as was the caſe here, Mr Dunlop ERA 5 
che eſtabliſhed agent, not for any particular purpoſe, or in a limited 


form, but as the manager of a branch of the Greenock Bank, 
whoſe actings in that capacity muſt be binding upon the com- 
pany. In every eſtabliſhment of that kind the actings of the ma- 


nager are obligatory upon the partners, and ſo it is generally un- i 


derſtood and provided againſt in moſt caſes, either by conſtitu- 


ting one of the partners of the company a manager, in whom all 


due confidence is implied by his admiſſion as a partner, or by 7 


requiring ſufficient ſecurity from the enen where he is not a 


Partner. 1 


From the 1 785 5, that the Greenock Banking Company was eſta- | 


| bliſhed, down to Mr Dunlop's bankruptcy, in the end of March 


1793, Mr Dunlop, rebus ißſis et factis, was the ſole manager and : 


director at Glaſgow of the Greenock Banking Company. 1 8 ; 


He was ſuffered to be ſo by his copartners, who received from 
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him, as 8 ſay, ene a of his ranſom; They un- 


queſtionably 1 received the profits ariſing from his management in 


that capacity. During a period of nearly eight years, Mr Dun 


lop, a partner of the Greenock Banking Company, held himſelf 


out, and was held out by this copartnery, to the public as the 


acting partner and manager at Glaſgow, and was univerſally ac- 
knowledged in that capacity. It will therefore be ſingularly hard 
indeed, if, from any copartnery- tranſaction with that gentleman, 
and more eſpecially 3 in a tranſaction relative to a ſubje which was 


the very baſis of this banking concern, and which was alſo the 


firſt object of Mr Dunlop's agency and actings at Glaſgow, name- 
ly, the Greenock Bank notes, the purſuers ſhould find themſelves, 


in treating with that agent and partner, diſappointed and defraud- 


ed of the ſecurity upon which they naturally relied in the exchange 


| and ſettlement of their notes with him. 


: Your Lordſhips will judge how far it is poſlible for the defend- 5 
ers to maintain, that the purſuers, in conducting this eſtabliſhed 


' buſineſs with Mr Dunlop, the agent and acting partner in the ci- 


of Glaſgow, have expreſsly relinquiſhed any right or claim 


which hey had againſt the Company. If they have betaken them- 


ſelves expreſsly and clearly to the ſecurity of Mr Dunlop tanquam 
privatus in the ſettlement even of a copartnery-tranſaction, they 
never would have thought of reviving againſt a company. a claim 


which had been once diſcharged as to that company, and ſettled 
upon the mere ſecurity of an individual. But, on the other hand, 


if no act of delegation of this nature has taken place, and which 


never will be preſumed without the cleareſt evidence, your Lord- 


ſhips cannot ſurely entertain any doubt of the powers which Mr 


| Dads had of liquidating the balances that might ariſe upon the 


exchange of notes, in any manner that appeared to be reaſonable 
and proper to him on the one W and to the Ppurſuers on the 
other. | 

It fo happened in this caſe, chi upon an exchange of notes the 
balance was almoſt conſtantly in favour of the Royal Bank; that 


is, the purſuers, as managers of the Royal Bank at Glaſgow, re- 


ceived more of the Greenock notes than Mr Dunlop, as a partner 
and manager of the Greenock Bank, received of the Royal Bank 


notes. But let us ſuppoſe for a moment the caſe had been rever- 


Jed, and that the balances had been in favour of the Greenock 
| Bank, 


— — 


— = 


2 — — 
— - — * 8 * 
— OTE — . EBERT "IG L rr * 1 1 * — „ 4 

i — — - = | TRIS; 2 ! 8 > 7 2 — ” £ ” 1 | a * da y - — — — . 
. > re ee ahh FFS * *** 2 . bY) ne man 7 Hy — y 1 _ 8 — " 
; «7 ore b . 2 * 3 < . . L - . 

" . 2 =, rod + p ah ot ee 2 4 — 

4 . J EE 3 3 . Ee. 4 Q F - £ FE . e ” * > 2 2 
. ” 2 " DOS ” 2 — * by — b 5 "Ra 4 , % 
2 * 9 0 > 


-_— © . wy 5 — 5 3 2 = * 
1 . 
* — 
” * 
— — r N 
pd sn 


r 


. 
s 5 5 

a — — —— 
Wy... < 


3 
> 2 
— con wer ee ve 
* 
— — * 
. + 3 * 
3 
_ —_ 
x A N 
n bs 


7 ee Nu. * n EST 
, e * a RY 1 MW ts ' 
F — R \ 
* 0 0 f 
9 de 
* [os © 
* 
6 * : 
| ee 


. . 0 5 N 
F * 5 
* 9 7 = 
n *. 1 . 3» \ xt 6 
FT . 24 7 : 
, A > 


E . in conſequence of which a ihr 4 account had beet ope co $ 
with Mr Dunlop as agent for the Greenock Bank, or in « Books 
of the Royal Bank under the ſame title that was uſed,” viz, the a- 


gent for the Greenock Banking Company; would not the balance 
due upon that account have belonged to the Greenock Banking 


Company? or could the private creditors of Mr Dunlop have put 
in any claim thereto? There cannot, with ſubmiſſion, be a que- 


ſtion, that upon an account 10 opened and conducted as this was, 
limited ſolely to the exchange of notes, no private qperations 


' thereupon on account of Mr Dunlop, that the balance, if in 


favour of Mr Dunlop, muſt have accrued to the Greenock Bank- 
ing Company, and not to Mr Dunlop's private creditors. And if 
ſo, it follows e converſo, that the balance upon this account, as it 


no ſtands, mult conſtitute a debt againſt the Greenock Banking 5 
Company. = | 


' In anſwer to what bis Wee inünutöd by the defenders, that 


the purſuers truſted to Mr Dunlop's perſonal credit, with whom 


they muſt have had other caſh-tranſactions, the fact ſtands ſingu- 
larly and completely adverſe to this inſinuation on the part of the 
defenders. The Royal Bank never had any tranſactions of an 
kind with Mr Dunlop upon his own perſonal credit. He had no 
private account or tranſaction whatever with them, nor did he 


ever give or receive from the Royal Bank a ſingle bill, except in 


his character of agent for the Greenock Banking Company, and 
in exchange for their notes. This very circumſtance, therefore, 
cuts decifively againſt the defenders plea. For, in the frft place, 


having no connection with Mr Dunlop, they were under no temp- 


tation, and could have no poſſible inducement to accept of his per- 
ſonal credit in lieu of the credit of the Company in a copartnery- 
tranſaction, the ſettlement whereof the purſuers had it in their 
power to controul, by ſending their notes to Greenock or Edin- 


burgh, or by refuling altogether to take them. And, in the ſecond : 


place, as Mr Dunlop, after getring this account for hehoof of the 

| Greenock Bank, confined the operations of it to the ſole purpoſe 
of exchanging notes, this alfo proves to demonſtration the un- 
derſtanding of all parties with regard to the nature, TORT: and. 
extent of the account granted. - 


- It has been already ſhown, that Mr Dunlop, both as agent _ ; 


ih acting partner of the Company at Glaſgow, had and behoved to 
| have very Ow n in regard to this buſineſs of ſettling the 
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est ange of notes. His ah powers as a pareser intitled him 
rode What any other partner could have done, and when to theſe 
were ſuperadded che powers and the confidence naturally veſted in 
the managing partner, Who exerciſed all the powers belonging to 
the Company itſelf, in ſo far as it was thought expedient or ad- 
vantageous to the -eencern, your Lordſhips will eaſily be ſatisfied 
- the ſequel, that what Mr Dunlop did was perfectly conſiſtent 
with hi powels, -and-upbn which the purſuers were well intitled TD 
to rely, as an obligation upon the Company 1 
It was no manner of extenſion of theſe powers on the part of 
Mr B Dunlop beyend what he was entitled to exerciſe, when he aſ- 
certained the balance ariſing upon the exchange, by opening an 
account for that ſpecial purpoſe, or by granting bills upon Edin- 
burgh or London for the n as was moſt convenient for him 
and his copartners. 
It is an admitted "rk by: the purtherb, chat when Mr Dutlop- 
drew 2 bill for the balance upon the exchange, (as was the cuſtom 
at firſt); HE” defenders were reſponſible for the ſafe payment of See Mem, p. 118. 
that bill; nor can this be doubted; as Mr Dunlop, both as agent 
and partner of the Company, granted theſe bills, (though in his own . 
name as an individual), in ſatisfaction of a copartnery-obligation, . 
Whey he was authoriſed by the Company to ſettle. 
Phis was the caſe, not only as to one bill, but with regard to 
every bill that he drew in that way; and the caſe would have 
been "he ſame if the purſuers had agreed to take bills at longer 
dates than four days. But when the purſuers, by taking Mr 
Dunlop's bills in this way, had the Company bound alſo, is it not, 
with ſubmiſſion, clear, that when they did not proceed ſo far in 
the way of perſonal faith or credit in Mr Dunlop as to take his 
bill, but authenticated and aſcertained, as they did, by an account 
5 opened with him expreſsly for the Greenock Bank, the balances _.. 
that became due upon the exchange, that theſe balances —— ..  - 8 
tained remained a debt againſt the Company, as much as if Mr | 
Dunlop had drawn bills for them which had not been honoured, 
: or -which the purſuers had thought imprudent to take? 
\ purſuers ſhall in the ſequel advert to the nature of the ac- 
count chat was opened, expreſsly under the i name and for the be- | 5 
hoof” of the Greenock Bank. £ 1 
But in judging of Mr Dunlop's nn in 1 ſertling theſe ex- 
changes, Which appears to be a moſt eſſential conſideration in the - 
„„ | G. caulc, , 
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refuſe to make an exchange with other banking-companies, upon 
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is, ſhould receive intereſt upon the balance from the 
change, until that balance can be extinguiſhed by caſh, or n 18 
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merely an agent, but a er, and an acting partner at Glaſgow, 


had an unqueſtionable right and title to ſettle theſe exchanges, and to 


aſcertain the balances thereon, in what manner he and the Caſhiers 


of the Royal Bank thought proper; and that this muſt be binding 


upon che Company, oh; it can be ſhown, that, by the ſettle- 


ment made, the purſuers have expreſsly relinquiſhed the ſecurity 


of the Company, and limited themſelves to "the mere 8 88 80 * 
an individual of the Company. 

This leads the purſuers, in the hearth: des, to os OPT op more par- 
ricularly upon the alteration in the mode of ſettlement which 
took place upon the 1ſt of January 1793. , 

The motives which led to that alteration have been explained 
in the narrative of this paper, and particularly in Mr Scott-Mon- 
crieff” s letters. The force and juſtice of them are ſufficiently ob- 
If any bank or banker iſſuing notes is ſo ill adviſed as to 


fair and equitable terms, of the notes which come into their hands, 
(which are ſo much dead caſh until they are exchanged, as no 


bank iſſues the notes of other companies), they may be compell- 


ed, in one ſhape or other, to do ſo, by tranſmitting the notes to 
the place where the bank iſſuing them would be bound to pay 


them in ſpecie, or upon terms more diſadvantageous than even a 


daily exchange. 
In truth, nothing can . more reaſonable, a mutually 1 | 


| tageous, betwixt two banking companies, than that they ſhould 
exchange notes daily, or as oft as either of the parties eine: ; and 


the party refuſing to do ſo, plainly aims at an undue advantage, 
which he 1s not titled to. And in the ſame way,” when ſuch ex- 
changes are made, they muſt be done upon fair terms. The fair- 
eſt of all modes is, that the perſon.in whoſe favour the balance 

period of ex- 


conſidered as equivalent. | 
At firſt view it may appear equal, chat either party Word give 


or take a bill at one day's date. But when the balance has turn- 


ed out to be always on one fide, that mode of ſettlement was a 
clear loſs of four days intereſt upon every operation of exchange. 
And in addition to that, it turned out in this caſe, that the Gree- 


| nork: notes s exchange! in a the Gs: 5 being in iſſued by their 
Partner 5 
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partner qual manager at « Glaſec gow, Mr use came back in the 
courſe of the ſame day to the Royal Bank; which formed a fur- 
ther loſs of three or four days intereſt upon every tranſaction ö 
with the Greenock Bank. | 
To whom, in that fituation, were the Caſhiers of the Royal Bank 
to apply, and to demand redreſs, by an alteration in the mode of 
exchange, ſo as to place it upon a fair and equitable footing to, both 
ies? Was it not the natural and proper courſe for them to ap- 
ply to the acting partner and manager of the Greenock Bank at 
Glaſgow?—that gentleman, who, both as a partner and manager 
of chai extenſive concerns in Glaſgow, was naturally confided 
in by his other partners; ; and who accordingly, from the 1785, 
for the period of eight years, tranſacted the whole buſineſs of 
the Greenock Bank at Glaſgow, and in particular that branch of 
it relating to the exchange of notes with the Royal Bank, and 
with the other Banks at Glaſgow. 
I The caſhiers of the Royal Bank might no doubt have written 
to Mr Gemmell, one of the partners at Greenock, but who cer- 
tainly could not know ſo well as Mr Dunlop, the acting partner 
at Glaſgow, the abuſe complained of, or the remedy that was ne- 
ceſſary. They might likewiſe have written to all and each of the 
partners of the Greenock Bank, who knew {till leſs of the matter 
than Mr Gemmell. 

But it is, with ſubmiſſion, clear, that they did what was more 
natural, and equally binding upon the defenders. They remon- 
ſtrated to Mr Dunlop, the acting partner and manager of the 
Greenock concerns at Glaſgow. They occaſionally alſo. commu- 
nicated to Mr Gemmell, pw they ſaw him, the inconvenience 
and diſadvantage they hed: under, and the neceſſity of ſome _ 
alteration ; which ſtands admitted by Mr Gemmell himſelf; in his 
judicial anſwers. And finally, they concluded with Mr Dunlop, 
in behalf of the Greenock Company, for whom he acted both as 

partner and manager, a reaſonable mode of ſettlement; which 
was neither unjuſt, nor diſadvantageous to the Greenock Banking 
Company, nor materially different in the eſſential part of the 
tranſaction from what was formerly followed. 

It was in this way, and through the ſame channel, chat the al- 
teration in the 1789 was effected. Mr Gemmell, when applied to 
in 1792, as admitted in his judicial anſwers, refers the managers of 
| 2 Bank to Mr Dunlop ; ; and ſo b. did in n, when an altera- 
tion 


28 * 


fon was ſettled with Me Dunlop. Mr m repeats, in die- 


ent parts of his letters, that he does nothing of importance with- . 


out confulting Mr Gemmell. Mr. Dutiloþ accordingly; in the 
courſe of this tranſaction, deſires time to deliberate with Mr Gem 
mell; which is granted. Does Mr Gemmell and the other de- 
fenders now mean to plead, that the fraud of their acting Partner 
and manager, in a copartnery- tranſaction, will not fecur in its 
conſequences upon them? or does Mr Gemmell mean to fay, that 
although he referred the managers of the Royal Bank to Mr Dun- 
lop upon this buſineſs, though appriſed of what was going on in 
regard to this branch of the affairs of the Company, he approves 
and ratifies privately to Mr Dunlop what has been done, and now 
comes forward to diſapprove, oo to throw 1 the purſuers an 
unexpected lo? 55 

The nature of this atteritions as to the mode, thong it was 
none as to the ſubſtance of the tranſaction, of exchanging theſe 
notes, appears very clearly from the whole” correſpondence which 
has been already quoted, and particularly from the terms of Mr 
Dunlop's letter, which regulated the condition of the exchange, by 
an account opened and kept for the GreenocE en GCompaty, 
and by Him as their agent. 

'The defenders are pleaſed to argue, that che account propoſed 
was of the nature of a common caſh-account, belonging to Mr 
Dunlop as an individual, liable to be operated upon by him as 
ſuch, and in which neither the faith nor Weunker of the Greenock 
Bank was pledged or concerned. | 
But your Lordfhips, upon conſidering the nature A che tran | 
action, the terms on which it was concluded, and the operations 
which followed on this account, muſt be fatisfied, that it was en- 
tirely different from that of a common caſh- account, which Mr 

Dunlop, or any other individual might have held, and do, hold 
with banks. Mr Dunlop never drew one ſhilling from the Royal: 
Bank upon this account, nor would any order from Mr Dunlop to 
pay money upon this account have been complied with by the 
Caſhiers of the Royal Bank. Mr Dunlop never drew nor circu- 
lated a ſingle note of the Royal Bank, which is the object and ef- 
fect of every caſh· account. The nature and e e nie ace 
count was juſt this. 

Upon the days for exchaging ihe” Noce and when * ande 
as it 3 was, — out in favour of the Royal Bank, Mr 


| Dunlop, 
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55 Dun op, in place 4 Loris a bil upon Edinburgh or - Lack. | 
gave a voucher aſcertaining the balance upon exchange, and di- 
recting the ſum to be placed to the debit of that account which 
be had opened, and which ſtood in the name of the Greenock 
Banking Company, and in exchange he got a parcel of the Green- 
ock Bank notes, equal to the amount of his order. This was the ' 
whole train of operation upon the debit ſide of the account, and 
Mr Dunlop never received one ſhilling from the Royal Bank up- 
on his own account, that either did or could enter into this ac- 
count. On the other ſide of the account were entered the pay- 
ments that were made, in ſuch a manner as was convenient for 
him and his copartners. In one ſenſe it may be termed a caſh- 
account, as the operations were caſh ; but it was entirely different 
from the nature of a common caſh-credit, being limited to, and 
uſed for the fingle purpoſe of ſhowing the preciſe balances that 
were due by the Greenock Bank upon an exchange of notes, and 
the payments that were made in extinction of theſe balances. - 
Murx Dunlop could not circulate, or take out a ſingle note of the 
Royal Bank upon this account. If he had attempted to operate 
upon this account. for his own purpoſes, which he never did, it 
would have been diſregarded. In ſhort, it was a plain and natu- 
ral mode of aſcertaining the balances that were due by him and 
his partners to the Royal Bank upon their exchange of notes. 
Ihe account ſhewed how theſe balances ſtood, as well as if 
he had given draughts or bills ſigned by him as agent, under 
the firm of the Company. It would have been quite the ſame 
thing, whether the account was kept in the Royal Bank books, or 
in the books of Mr Dunlop, as agent, manager, and partner of 
the Greenock Banking Company ; it was an account not of gene- 
ral operation by Mr Dunlop, but for the ſole purpoſe of fixing 
and ſhowing the different balances as they became due —— 1 
mene of the Greenock notes. 5 
If it had been a common caſh-credit, to be operated upon by Pr 
Mr Dunlop as an individual, it would not have been limited to 
the above purpoſe, nor carried on in the above manner. If it had 
been, either in its nature or in its effect a common caſh-credit, 
caution would have been required from Mr Dunlop before it 
could have been opened, and it muſt alſo have been laid before 
the Directors of the Royal Bank at Edinburgh, as all common 
| caſh-accounts are, before they are granted. It is a general * 
15 3 i wit 
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5 with the Royal Bank, and, that the Aalener cones aſe copart- 
nery, it appears to have been ſo with them, that no porn rH : 
is granted without ſatisfaQory collateral ſecurity.  '  - JI 
But an account of this kind, for ſhowing the mere baldnck' 


upon an exchange of notes, neither was, nor could well be accom- 


panied with any ſecurity but that of the Bank, whoſe notes were 
exchanged. For, as the purſuers were ſatisfied with the ſecurity of 


the Greenock Bank, in taking their notes, the balances that were 
due to them upon an TEEN naturally remained _—_ the fame 5 


footing. 


This is fully e by Mr Simpſon, caflder to che V 


Bank of Edinburgh, who was examined at the inſtance of the 
defenders. Being interrogated, If any order or direction in 


Vvriting was given by the Directors of the Royal Bank, authori- 


« ſing Meſſ. Scott-Moncrieft and Dale to give a caſh- account to 


James Dunlop, or to enter into the tranſactions which gave riſe 
to the preſent proceſs, and if there was, to produce a copy of 
© ſuch order or direction? depones, That when any caſh-· account 
is required at Glaſgow, it is the uniform practice for Meſſ. Scott- 
Moncrieff and Dale, to tranſmit, in their public letters to the 
deponent, to be laid before the Directors of the Bank, a note of 
the parties that are to grant the bond of credit for ſuch caſh- * 
account. That is laid before the Directors, and if they approve 
of the obligants, the credit is granted, and accordingly entered 
in the journal of the Bank. But that, in the preſent caſe, it 
was not "conſidered that Mr Dunlop was to have a caſh-account, 
but merely an account for retiring ſuch of the Greenock notes 
as came into the hands of the managers for the Royal Bank in 
Glaſgow ; and therefore, no propoſal was made in the public 
letters from Meſſ. Scott-Moncrieff and Dale to be laid before the 
Directors, nor any public order made by the Directors, relative 
to that account, although the deponent communicated Mr 
© Scott-Moncrief's private letters upon the ſubject to ſome of the 


* Directors, and particularly Mr. Ramſay, who approved of the 


meaſure by a memorandum, which the deponent did not pre- 
ſerve, it home: has -praglice: to ny all ſuch. private memoran- 
damm if 4 | 
Mr Simpſon, upon his examination, a that Mr Raider, 
in his eee n the unten mentioned en eee his 
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_ We 1 that the Greenock 1 Bank was 4 nd that he: 

_ account was with them. But this was oppoſed, being taken down 
on the part of the defenders. The fact, however, appears from | 
Mr. Scott-Moncrieff 8 depoſition, that Mr Simpſon had wrote to 
him agreeable to Mr Ramſay's written memorandum; namely, 

'F Keeping the Greenock Banking Company bound by. chat tranſac- 

© ee 

This 93 and direction by che managers of the Rayal | 
| Bank at. Edinburgh, naturally ſuggeſted to Mr Scott-Moncrieff, 
who was tranſacting with Mr Dunlop on the part of the Greenock 
Bank, the propriety of making. the nature and ſecurity of this ac- 
count as clear as poſſible, in which view.it occurred to him, that 
Mr Dunlop, ſhould. adopt a more particular form in the orders 
given upon the account opened in his name as agent for the Gree- 
nock Banking Company. This, however, upon a full diſcuſſion, 
both with Mr Dunlop and with Mr Simpſon, by Mr Scott-Mon- 
crieff, was conſidered as ſuperfluous ; which it certainly was, after 
Mr Dunlop” 8 letter, in the terms above recited, and an account 
opened under the title of the Greenock Bank, and conducted in 
the manner that this was. 

In Mr Scott - Moncrieff 8 letter to. Mr ien of che iſ . Fic 
Howe 179 3, he ſays, I met with Mr Dunlop laſt night, and. 

carried with me a ſcroll of a letter which I thought it. Souls be 

« neceſlary for him to write to us the foundation of the propoſed 
« account, and that we might. clearly underſtand. each other : he 
© approved of it, and brought me his letter this morning accord- 

_ © ingly, with ſome trifling alterations. You have annexed an . 7 
exact copy of it. I mean, if you approve of it, to make out f 
another copy and ſend to him, ſaying at the foot of it, that we q 
6. agree to open the account, for the purpoſe, and upon the terms 
« th rein mentioned. 

think the Banking Company i is ſufficiently bound, hs ac- 
1 count being opened with him their agent. I propoſed that his 
© orders ſhould. be drawn, which place to. my account for. Greenock 
« _ Banking. Company; and I id, that when bills on London were 
offered him, of which he gets a great deal, inſtead of paying his 
9 mal notes for W and Bene Roth his clerks and. - ours ſo 


4 2 3 — . n 
bo : a P 
WSN > 8 WT, 7 33 3 n 9 Trad 8 o 
TS SE a Me Dd TIE 3 3 J ͤ IVE 
S 9 N Wa C A an n 5 2 — IS s 3 
> r IE 3 Ed ">< 1 r F A 2 ME N 3 e 5 228 Tg oY 3 3 2m; * 237 2 Ps 7 Ie 
k : * 2 * 5 = : 6 2 3 2 r N n o n 


« al : 


Wo 
VE 4.2" 
* 
. 
1 


. 


=»: 


would not wiſh it to be Niown to thi other we, 
* that the ; account wwas for the Greenock Bank ; and that ar the ground 5 
© upon which the account was opened was clearly explained by him; in 
Ei letter, to be for the Greenock Banking Cumpany, it was uiineceſſary to 
© put that in every order. What do you ſay to this? I do ſuppoſe ' 
< the letter fixes the reſponſibility completely, without ſaying any 
= < thing of the Greenock Bank in his orders. But I was thinking, 

e perhaps! it might be proper, for more ſecurity, to get him to 

1 TI in the letter, that 7, as agent for that Bank, oblige myſelf to 

pay up the balance, &. yet I do not know if that is neceſſary. 

The ſum due us will never, he ſuppoſes, be greater than it is at 

preſent; perhaps for a day or two it may be fix, or eight, or ten 

by: thouſand ; but I explained to him fully, that it was not meant 

to be a permanent advance, or any thing more than was ne- 
© ceſlary for taking up his Notes, and giving him a few days time 

1 to repay us. 5 1 | 

And again, upon the 34 uf January, Mr Scott-Monerieff writes | 
to Mr Simpſon. * As you have no alteration to propoſe on Dun- | 

1 pe s letter, I have ſent a copy of it, with two lines ſubjoined, 
that you may agree to it; and ſo that ends that matter,” 

Mr Dunlop cannot deny, that what is ſtated in the firſt of theſe 
letters 1 is agreeable to the fact; and indeed the letter written at the 
time is pretty good evidence of it more eſpecially as the account 
was immediately thereafter opened” and conducted in the terms 

fixed by Mr Dunlop' 8 letter, and agreeable to What is here men- 5 
tioned. 

It is clear, therefore, that the faith and N of the 8 | 
-ock Banking Conipany was pledged by Mr Dunlop for this ac- 
count. His own letter, and the tranſaction itſelf, proves it to 
have been ſo. It is equally clear, that the managers of the Royal 
Bank, both at Glaſgow and at Edinburgh, conſidered the ſecurity 
of the Greenock Bank as pledged to them in this tranſaction. Mr 
Dunlop, the acting partner and manager of the Company at Glaſ- 
gow, opens the account as agent for the Greenock Banking Com- 
pany, and operates-upon it in their name, and for their behoof ; 
and he declines doing what was conſidered as ſuperfluous, and 
for the reaſons aſſigned; becauſe, as he ſaid, © the account was for 
the Greenock Bank, and that the ground upon which the ac- 

„count was opened was clearly explained in his letter by him, to 
| s be for the Greenock Bank.“ 
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Is was. acconlingly uſed for ar 1 uns 3 and that at 
the caſe, is it poſſible with any ſhew of juſtice to maintain, that 
the Greenock Banking Company are not now to be liable for the 
balance upon this account; in other words, for their own notes, 
W up to their own agent and partner? Would Mr Dunlop, 
a partner of the Greenock Banking Company, be intitled to ſay, 
1 ave pledged the faith and credit of the Company, and in a bufi- 
neſs relative to the Company affairs, and yet the Company is not 
to be bound? If Mr Dunlop would not be intitled to maintain 
ſuch a plea, is any other partner of the Company intitled to avail. 
. 4 of the fraudulent conduct of their own partner, and in 
a copartnery tranſaction, The purſuers humbly conceive, that the 
acts and deeds of a partner of a company, in all matters relative 
to that company, are. binding upon all and each of the partners. 
Mr Dunlop, every day of his life, from the 1785 downwards. 
to his bankruptcy, acted for the Greenock Banking Company, 
and bound the Company by his actings in various ſhapes, by cir- 
culating their notes, diſcounting bills. for them, retiring others, 
and — . 45 05 their notes. The Greenock Banking Company 
reaped the benefit of all theſe operations; and in particular, as to 
the notes given up by the Royal Bank in exchange, they were ei- 
ther ſent down to Greenock, or, what is the ſame thing, they 
were applied by Mr Dunlop in diſcounting bills, or retiring 
- draughts of the Greenock Banking Company. They have there- 
fore, on the one hand, received theſe notes, which, although they 
are in ſome reſpects equivalent to caſh, will, in the preſent que 
ſtion, be conſidered in the ſame light as if they had received any 
other copartnery effects. Theſe they received by the hands of 
their own. partner and manager, and who, in return, pledged the 4 
faith and ſecurity of the Company, upon which. the purſuers 3 
relied. 1 
The plain conſequence therefore, according to every rule of 
law and of juſtice, is, that the defenders mult either replace theſe 
notes, or allow them. the value thereof. If it had been goods in- 
ſtead of notes, would they have been intitled to with-hold the- 
goods received through the medium of their own agent and part- 
ner, and at the ee time refuſe the value of them? The cate N 
is, with ſubmiſſion, the ſame in a queſtion with this Company, -| 
although the. effects delivered over were the notes of a bank. 3 ö 
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The opening Fw this account, ane your Loxdſhips will es, 


keep in view, was not of the nature of a caſh-credit, but merely 
an account for aſcertaining the balances due upon the exchange 


of notes, was in no reſpect a material deviation in the ſubſtance of 
the tranſaction, though it might be as to the form from what Mr 
Dunlop formerly followed. In the firſt place, there was at no 
time, not even upon the cloſing of this account, a larger ſum due to 
the Royal Bank than what was often due upon the weekly balances 
when Mr Dunlop drew bills upon Edinburgh at one day's date; 
for which bills, it is an admitted and indiſputable point, that the 

Greenock Banking Company were liable had theſe bills not been 
paid. Where then is the legal ground or juſtice of the defenders 

plea 1 in maintaining, that they are not to be liable for the balance 
upon this account, in the ſame way as if Mr Dunlop had drawn 


- two bills of L. 4500 each for that balance, and Wen had oo ar 


diſhonoured ? ? 


 Suppoling. that upon the 15th of March, ben notice was gi- 
ven that the account would be diſcontinued, Mr 2 had ac 


— — 
we 


bills; - 5 10 Mr Busch by ee meh bills. » would not have 
placed the defenders in a different ſituation from what they now 
are. Can it then fairly be maintained, that the purſuers are to be 
in a worſe, and the ee in a better fruation, by what their 
.own agent and partner has done ? 

If the terms in which Mr Dunlop's agency for. exchanging the 
Greenock notes had been ſtrictly limited and preciſe as to one 
mode, and one mode only of ſettling the exchange of notes; and 
af Mr Dunlop had poſſeſſed no other powers, either as partner or 
agent for the Greenock Banking Company at Glaſgow, than what 
was contained within the four corners of the letter communica- 
ting that limited agency to the purſuers ; ; there might have been. 
Lenne better grounds for maintaining, chat if the purſuers thought 
proper to make any deviation from that ſettled mode without the 
knowledge of the Greenock Banking Company, chat they were 


not to be liable for the conſequences. 


But, in the jir/f place, your Lordſhips will remark, that his bt. 
ter from the caſhier of the Greenock Bank to the purſuers at Glaſ- 
go is general and unlimited, both as to Mr Dunlop's powers and 
a of Proceeding: 3 xt 18, ſtrictiy ſpeaking, a communication to 
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hn that Mr Dunlop was che perſon who had full power, TY 


who being upon the 8 8 8 would eb the mode des conducting 
that exchange. 
From the 1785 down to Mr Dunlop 8 bee che purſuers 


| tranſacted every thing, even the trivial alteration that was made 


in 1789, with Mr Dunlop alone. When the caſhiers of the Royal 
Bank occaſionally ſaw Mr Gemmell, they naturally converſed with 


him upon thoſe circumſtances which were matters of complaint in 
the exchange of notes. He uniformly referred them to Mr Dun- 


lop, which appeared to chem, and was in fact the moſt direct cor- 

roboration of Mr Dunlop's powers, implied 1 in him as a partner, 

or communicated to him as an agent. . 
To ſay, as is now pretended, that Mr Gemmell 8 dat to 


Mr Dunlop upon this buſineſs, was becauſe he was ſupplied = 


him with money or effects for making the exchange, is, with ſub- 


miſſion, nothing to the purpoſe. No ſuch thing was communica- 


ted to the purſuers. Third parties have nothing whatever to do, 
nor can they. poſſibly know the private tranſactions of copartners ; 
it is ſufficient that Mr Dunlop was the agent and acting partner of 


the Greenock Banking Company, that he was employed and re- 


ferred to by the other partners as oft as any occaſion occurred for 
communicating with them. | 
In the /econd place, No diſadvantage c can be qualified by Mr Dun- 
lop's ſtating the balancesin t this account, other than if he had drawn 
bills for theſe balances, as neither the ultimate nor preceding 
balances were larger than what frequently aroſe upon the exchange 
of notes, and for which two bills were generally running while 
bills were granted. Bo 
The only thing wherein. it 18 poſlible for the defenders to for 
that they ſuffered any n was, that after the account 
was opened, the notes were numbered and delivered over frequently 
three times a- week in place of twice; and in that way it may be 


ſaid that a trifling addition of intereſt was brought as a charge 


againſt the defenders, or more properly ſpeaking, the Moya Bank 
ſuffered leſs difadvantage 3 in receiving Greenock notes. 

But your Lordſhips muſt have been ſatisfied that there was 
nocking unfair or diſadvantageous to the real intereſt of the 
Gisa Bank by this operation. On the contrary, the Green- 


ock Bank might have been compelled, in a more diſad vantageous 


manner for theuiſelves, to do that Juſtice which was here grunge, 
4 | F . 
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It has been ſaid, thas if the caſhiers at Glaſgow had either — 
a "= lines upon the ſubject to Mr Gemmell at Greenock, or had 


they even ſpoke to Mr Gemmell in Glaſgow, they would have 
received an anſwer, that they would have nothing to 4a ne any 5 


caſh- account the Royal Bank might think fit to give. $21 
If Mr Gemmell chuſes to make ſuch anſwer now no „ affortal 
will believe that he could have made ſuch anſwer then; and that 


he did not make ſuch anſwer, when appriſed of an alteration that 
had taken place in the exchange of notes, will be immediately 


pointed out to your Lordſhips. The idea Mr Gemmell wiſhes to 
convey to your Lordſhips by this obſervation is, that he did not 
chuſe to put his fortune ſo much in the power of Mr Dunlop as it 


might have been by this account. But Mr Dunlop had it every 


day in his power, both as agent and partner, to bind the Green- 


ock Bank to any extent he thought proper, without ſuch account. 
The defenders obſervation proceeds upon the idea that Mr Dunlop 
might have miſapplied the object of this account, which by the 

way he did not. But according to the ſame ſuppoſition, Mr = 

lop had no more to do, than upon the days of exchange, to keep back 
or otherwiſe diſpoſe of the Royal Bank notes which he had collect. 
ed, and to give bills for the Greenock notes, which the defenders 
have admitted from the beginning they were bound to pay. Be- 
ſides that, Mr Dunlop, by uſing the Company firm, Which as to 

third parties would have been "Tali and obligatory, had it every 
day in his power to bind the Greenock Bank, and every indivi- 


dual in it, to the extent of their whole fortunes, In fine, as Mr 
Dunlop's powers, both as agent and partner, were ſufficiently 


ample and unlimited, ſo it is clear that, in this particular, the 


tranſaction in queſtion was a proper and neceſſary one; and being 


a tranſaction reſpecting the delivery of the notes of the Bank, for 17 


which the Company were in every ſhape bound, it appears, with 
ſubmiſſion, a very extraordinary plea to oppoſe the demand of 
payment that 18 now made, 

The 1% and moſt important Sas to be Eioticed: and: 
which is now eſtabliſhed by the defenders. own. production, i is, 
that at the time Mr Dunlop, Fag agent and partner of the Green- 


ock d e opened this account, in conſequence of 
the correſpondence and communings Which he had with the Caſh-. 


iers of the Royal Bank, and the letters of agreement with them, 


2 g if aid account in 4 name of the. Grcenech * anne 
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it was ** by Mr Dunlop to Mr Gemmall. the acting 
partner at Greenock, that an alteration had been inſiſted for by 
| the Royal Bank, and had taken place. 

- - + The evidence of this important circumſtance appears from Mr 


tion had de facto taken place; and his letter is anſwered by Mr 
Semmell the day following, by a letter containing an explicit ra- 
tification of what was done: © I am glad that you have ſettled 
matters amicably with Mr Scott-Moncrieff, and that upon ſuch 


<* was troubleſome. to all parties concerned. '——Addreſled, . To 
james Dunlop, Eſq. of Garnkirk. 

. Thus it appears clearly, that the other partners of the Bins. 
5 ck Banking Company ' were duly appriſed, by Mr Dunlop, 
their manager and partner at Glaſgow, that an alteration had ta- 
ken place in the ſettlement of the exchange of notes, in which al- 
teration they not only acquieſced, but confirmed it in the above 


from theſe letters now appearing, that Mr Dunlop did not pre- 
© FF and fully explain the effect or extent of the alteration.— 
One of two inferences is clear from what Mr Dunlop did upon 


of the alteration which he there generally informs had taken 
place; or if he did not, that they relied fully and confidently that 


to be done, and therefore was acquieſced in and confirmed by 
It i is in vain for the defenders to ho after this communication 


3 


lop's general aſſurance, that what he had done would not be to 
their diſadvantage, and that it would have one advantage, which 
Mr Gemmell reliſhed very much, namely, of preventing their 


: | mY Were 


Dunlop's letter to Mr Gemmell, of the 5th of January 1793, al- 
ready ee and to be found in the A No. 33. Mr 
Semmell's anſwer to that very full letter points out the neceſſity 
for an alteration in the mode of exchange, and that ſuch altera- 


a plan as will prevent our notes going into Edinburgh, which 


A. 


_ ample terms. It is, with ſubmiſſion, no anſwer to the concluſion 


this occaſion, either that Mr Dunlop muſt verbally or in writing | 
have explained to Mr Gemmell and the other partners, the nature 


= anſwer on their part, that they relied upon matters being 
conducted from January 1793 in the ſame manner that it was 
Prior thereto.— They knew the reverſe, and confirmed what was 
done, either after enquiry, or ſatisfied without it, by Mr Dun- 


notes from going into Edinburgh, where, beſides che trouble they 


what Mr Dunlop, their agent and partner, had done, was proper 


and were bound in good faith, either inſtantly to have repr 
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were put to TY getting Ie back, they, alſo ra commiſſion 60 oy 


thoſs who took up their notes. 56510 th 


Whether the defenders knew parker Kum Mr Dunlop ae 
nature of the alteration that took place, or whether they blindly 
relied upon and confirmed what was done, 
dence which was due, and which they had placed antecedently 
in Mr Dunlop, their agent and acting partner at Glaſgow, is \. © ow 
ſame thing to the purſuers argument. And thus" it is, chat if 

there was any doubt as to Mr Dunlop's radical powers, as agent 
and acting partner, to make the alteration that happened in Janu- 
ary 1793, every thing of that kind muſt fly off, when your I 


ſhips ſee that they were in due time appriſed of an alteration, 
obated 

the ſmalleſt alteration, as done without ſufficient powers, or to 

have examined into particulars, and ſignified an approbation or 


diſapprobation, as they ſaw cauſe. Inſtead of this, after hearing | 


of an alteration, they acquieſce, and take the benefit of the new 


arrangement. And now they would have your Lordſhips find, 
that they were at liberty to hold the ſtrange language, that they 
ſaw the Royal Bank had been tranſacting with their agent in a 
6 bank-tranſaftion and of courſe relying on ber credit, but chofe 


© not to inquire into particulars ;' becauſe though, in the mean 
© time, they determined to carry on their — with the 


Royal Bank, on the footing of the arrangement made by their 
_ © agent, whatever) it might be, they ex pected, by this 


be at liberty to repudiate it when ey pleaſed, and tell the Royal 


© Bank, that they had dealt only with an agent, and not with 
, « principals. In ſhort, we reſolved to take what advantage we 
could from the tranfaction, but to keep ourſelves ſo looſe, that, if 
© any loſs was likely to happen, we mug throw 1 it off ourſelves, 
© and leave the Royal Bank in the lurch.“ | 
The defenders admit, that they were bound to make good Mr | 
Dunlop's engagements in the exchange of notes, according to the 


mode followed previous to January 1793. And had they not con- 


ſidered themſelves equally bound to do ſo after that period, and 
after being informed of an alteration having taken place, it was 
their duty not to have acquieſced, and far leſs to have confirmed 
the alteration made by their manager and partner. If they had 
1 d for one. inſtar, that Hance 4 wet du; avon. to FOE bound ac- 


3 ids . cor . 


* 


knowing the confi- 
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means, to 
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[OT to the: Ita mode, and were not to be bound by the 
alteration made upon it, they were expreſsly called upon, * Mr 
Dunlop's communication with them, to have notified their diſap- 
probation of it to Mr Dunlop, and likewiſe to the purſuers. A 
perſon may, rebur iþfes et factit, either conſtitute or extend the 
terms of a commiſſion, and the powers of an agent; and when 1 0 
that agent is himſelf a leading and acting partner, whoſe powers, 5 
as ſuch, were conſiderable in regard to any copartnery- buſineſs, | 1 
your Lordſhips will judge, whether there are ſufficient grounds in 
law or in juſtice, under the above circumſtances, either admitted or 
eſtabliſhed, to reheve them from the acts and deeds of their part- Es "Io 
ner and manager, and to throw the en TG loſs of theſe aCt- Ines 

ings upon the purſuers. = 
© _ The purſuers having, perhaps at too great length, fabmlited: | | 
the preceding obſervations upon the material circumſtances of tje 5 1 
caſe, they ſhall now offer a few remarks upon ſome obſervations — 
made for the defenders, which have not fallen ſo nen. 1 
under the preceding argument. „ | 
The defenders lay a great deal of ſtreſs in their argument upon: : 
this circumſtance, that they ſtand conſiderable creditors, both 
as a company and as individuals, to Mr Dunlop; and they like- — 
wiſe ſay, that Mr Dunlop- had conſiderable funds of the Greenock 4 
Bank in his hands, io as to enable him at all times to take up the EC. LE: 
8 Greenock notes,” 8 
There is no ceidence that Mr Dunlop had : at all eimes, or at a- 
ny time, ready tangible funds of the Greenock Bank, ſo as to e- 
nable him to take up the Greenock notes with caſh, or a draught „ 
at one day's date. Mr Dunlop might be debtor upon his caſh- | "> +l 
- account to the Greenock Bank, or he might be owing them cur- 5 7 
rent bills, but that was a diflerent! thing altogether from caſh put = 5 
into his hands to change bank- notes that were e payable upon 1 „„ On 
demand. 5 ; 
2dly, From che very nature of he Gs: Mr Dunlop could 5 
not be inveſted with funds that might be adequate to the whole C 
amount of Greenock notes coming into the Royal Bank. It 
might have happened, that L. 50,000, or L. Io, ooo of Greenock 
notes were in the hands of the Royal Bank; and if this buſineſs 
of taking and exchanging their notes had not ceaſed before the N 
late alarm in the country as to mercantile credit, there is little 3 
mo doubt chat the e part, or the whole of . Greenock notes, 

Ne | would: 
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ſen to take them. 175 
Zaly, It will be obſerved; that chere was. no communication 5 
whatever to the purſuers, chat Mr Dunlop was inveſted by the 


- *Greenock Bank with caſh for all the engagements that he, as part- 


ner and manager of the Greenock Bank, mi ght come under; S 
nor are third parties, dealing with the 3 partner and ma- 


nager of a company, either bound to enquire into, or regard ſuch 


ſtipulations; which, though ſtipulated, may not be fulfilled, and 
e ſtipulated and fulfilled betwixt the partners theraſelves, | 
can have no other effect than to regulate their own fituation 
and connection as partners, and not as to third parties dealing © 


with them bona fide upon the faith and credit of the company. 


The defenders are likewiſe pleaſed to obſerve, that Mr Scott- 


; Moncrieff, in talking of the -account that was opened with the 


Royal Bank, calls it © his (Mr Dunlop's) account; from which 
it 18. inferred; that Mr Dunlop 8 ehrt alone was relied upon in 
this account. 

But from the whole tenor of theſe letters, as tl” as ; from the 


| -Bule of the account itſelf, and the manner in which it was con- 


ducted, it is perfectly plain, that although Mr Scott-Moncrieff 
ſometimes ſpeaks of Mr Dunlop in the ſingular perſon, he uni- 


formly means him as repreſenting the Greenock Bank. The de- 


fenders, in particular, quote ſome paſſages of Mr Scott-Mon- 
. crieff's letter of the 28th of December 1782; but they omit no- 


_ ticing altogether the concluding paſſage of that letter, which ſays, 


And he (Mr Dunlop) made no objection to day to taking u 


His notes three days in the week.” It is not alledged that Mr 
Dunlop iſſued any notes granted by himſelf as an individual; 
and as the expreſſion of his notes could refer only to thoſe of the 
-Greenock Bank, it is perfectly concluſive, that throughout Mr 


Scott-Moncrieff, although mentioning Mr Dunlop ſingly, meant 


and referred to him as one "ond the fame with che Greenock 


Bank. | 
The defenders have en in its 3 of their argument to 


. a caſe ſaid to have been decided in England, by a Jurys at Guild- 


hall, before Lord Chief-Juſtice Mansfield. . 
The purſuers have no opportunity of knowing the. circum- _ 


ſtances of that caſe, nor have the defenders mentioned where! it 
is to be found. Every caſe of "this nature muſt depend upon its 
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cen ir at + a it ir 1 chat che Grcutultincte of” 
_ this caſe are fully fufficient to warrant the concluſion which the 
_ patſuers have deduced from them. 
There is one circumſtance apjoiritig Kron the defihdets own 
ſtatement of that caſe, which diſtinguiſhes it moſt marerially from 
the preſent. The 05 ueſtion there was, whether a letter of gua- 
ratitee, written by Alexander Fordyce, one of the partners of For- 
_ dyte and Gary to Me. Hope and Company of Amſterdam, 
was obligatoty upon Fordyce and Company. This your Lord- . 
ſhips will perceive was not a tranſaction of that neceſſary or or- 
dinary nature which mercantile copartneries come under. Being 
a cantionaty obligation, and at the ſame time not an uſual or ne- 
ceffary branch of rhe copartnety buſineſs, it was deemed ſtrictly 
neceſlary that the members of the copartnery ſhould have been 
appriſec of this extraordinary act of one of the partners. 
That cafe however does not in the leaſt bear upon the preſent, - 
where Mr Dunlop, the perfon tranſacting, was employed for the 
very purpole of -cotidudting this exchange of notes, which was an 
indiſpenſable part of the copartnery bufinefs. That buſineſs he 
carried on for a courſe of years; and the trivial alteration now- 
made the ground of an objection to the conſequences of that a- 
geticy, was communicated to and approved by Mr Gemmell, who 
repreſented and acted for the Company at Greehock. 
It has likewiſe been faid on the part of the defenders, that Mr 
Dunlop afferts, that he never intended to bind the Greenock 
Bank, and that no ſuch thing was anderſtood by him. 
N Mr Dutitop ſhould Venere to aſſert this, the purſuers would: 
take the berths of conſidering it to be an allertion not only with- 
out evidence, but directly in the face of Mr Dunlop's own letter 
conſtituting the agreement, and of the real res Cella, as explained 
by Mr Scott-Moncrieff to his conſtituents at the time the account | | 
was opened, and the mode of carrying it on was adjuſted. Jour ID 
Lordſhips have the cleareſt evidence, not only of the underſtand- | 
ing of Mr Scott-Moncrieff in tranfacting with Mr Dunlop, but of 
what Mr Dunlop himſelf expreſſed upon the ſubject and mode of 
| inſtituting this account, in that private and confidential letter 
Written by Mr Scort-Moncrieff to Mr Sitopſon upon the 1ſt of Ja-- 
nuar I 
- 2 COR aid, hit Mr Dunlop, in the {tare of his affairs; has 
. the debt due to the | wal as a private debt of his 
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guilty of one of the moſt deliberate frauds. that. could be practiſed. 
But whatever he may now ſay, it is enough that the reverſe was 
.afum ct tractatum betwixt the parties, of which your Lordſhips 
have full evidence, from, the letters of Mx Scott-Moncrieff and of f 
Mr Dunlop himſelf. 
Some obſervations were likewiſe made by the defenders, upon. a 
the practice of exchanging notes with other banks, and it was ſaid, 
that all the banks at Edinburgh retired their notes only o once a- 
week. 
But the fact is, that the hs of the banks, and agents for 
banks, in Edinburgh, retire their notes twice a-week, and ſome of 
them every day, with the exception of the Ship and Thiſtle Banks 
of Glaſgow, who exchange only once a-week in Edinburgh, and 
, twice a-week in Glaſgow ; and the two eſtabliſhed Banks at Edin- 

; burgh ſettle their exchanges by an account opened and conducted 
in the ſame manner that this was, namely, by an account into 
which the balance of notes upon the day of exchange 18 entered, 
bearing intereſt from the day of exchange. 

A good deal was ſaid in the papers for the defenders Toad es 
Lord Ordinary, as if the purſuers had intended to concuſs them 
into a ſettlement of the preſent claim, by a refuſal o their notes 
upon Mr Dunlop's bankruptcy. Ys | 

Though ſuch matters are extraneous, to i merits 15 the” que- 
ſtion, yet, having been introduced, the purſuers muſt be permit- 
ted to obſerve, in conſiſtency with the fact, that the inſinuation is 
untrue, and moſt unjuſt. Upon the failure of Mr Dunlop, who 
was reckoned the moſt opulent perſon in the Bank, and when up- 
on his failure it appeared he was owing ſo large a ſum of money, 
it was no more than a prudent and neceſſary meaſure, for the Royal , 
Bank to decline taking their notes until they were ſatisfied that 
they could do ſo without danger. Nor was the Royal Bank ſin- 
gular in that meaſure, which he particular ſituation of the Green- 
ock Banking Company, and the alarming ſtate of mercantile 
credit in general, ſo ſtrongly required, not only with regard to 

„ the Greenock Banking Company, but other private Fampanies, | 

| | whole paper was ſo extenſive in the circle at that time. | 
The defenders made a handle, in the courſe of the pleadings . 
before the Lord Ordinary, of all the. private letters from e . 
| Man to Mr eee having been OFT... 
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This 155 bean very LC IAEA by. Mr- Medtt-Moncreiff 
in his depoſition as a haver. It was a mere accident that Mr Scott's 
private jottings to Mr Simpſon had not ſuffered. a ſimilar fate. 
"Theſe never were intended oe public view, and on that account 
they may be implicitly relied on as the genuine thoughts of the 
parties at the time they were written; and in that point of view 
they afford the moſt complete and ſatisfaQory evidence, that it was 
underſtood by every one concerned, that the account opened by 
James Dunlop, as agent for the Greenock Bank, was on account 
of that Bank, and not for himſelf as an individual. 

The purſuers ſhall not detain your Lordſhips with any Wirth 
obſervations upon their caſe. They, upon the whole, humbly 
ſubmit to your Lordſhips, that there are ſufficient grounds, in 
law and in juſtice, for giving them the full benefit of the ſecurity 
of the defenders as a Company, upon which they proceeded, and 
firmly relied, in the tranſaction now in queſtion. N 0 


In abel wheres, Orc. | 85 SD 
Vfw een HONYMAN. 


#2. 


WI Y 
* 
1 4 
* 5 
* 
3 
* 
12 6 
* 
* 
— 
* 
„ 
A 
. 
— 
- 
+ 
- 


= 
— 
m 
* 
* 
7 
S 
* 
* 
* 
6 
% 


* 
8 
3 
* 
R 
$ 
= 
q 
* 
* 
* 
_ 
6 
pe 
* 
0 


* YC 
. 
. 0 
= 
: 
. 
« 
* 
* 
2 
. 
* 
1 
” 
* 
— 


” 
* 
Lo 
* 
8 F 
135 
6 
* 
» 
Li 
p 
| 
* 
4 
- 
* 
1 
d 
* 


# 
- 
= 

- * i 
* * - 1 . | 
| = 
* i | 
* ; | 
- % : 
| . 
— = 
— < ; 
| 5 | . Z 
4 2 | | 
- | | | 
. 
= | | | 
- 
| | | 5 : 0 7 * $ * 
* 
2 | | 
* A 
* — c | 
| | : | | 5 4 — * 0 o - * 
: 
, Ts | | | 
- . £ N | 
» . F | 
* - L - ; | | 
= 
| <: 
5 15 a pu | 
| - _ a 
. * 77 4 * F - \ - | 
4 5 8 
| = ” 
( 1 9 ; : 
: 5 | | 1 
- ” F | 
: 4 * * * o 
: x 5 14 4 * . 
0 - : : | 
* f 
q ! | | 
— 3 2 * 
* | 
-. : | | 
_ ” 5 F | 
\ * 
5 i 


: 
* a ; 
1 9 . E | 
3 | 5 | ? % ſj „ % p - * 
24 5 | | | 
E 2 : | | 
5 * , . o . * 1 . 
: | ; - i . * - 
| * 
k , | 
2 * 5 = J ; | 
£ 7 : . | 
* - 
— * | Wi | > | 5 
= 
5 : 
* * 0 : 
i p N . * . Jo - * 8 
1 * 1 1 — b | | 
. 1 * * % * þ I =p ; 
- 
of < 5 ; 4 | | 
= * 0 c | | | 
” * -= : 
— h 
b | 
: | N Þ * ' 
Rp 7 F | | 
2 | 
= * - » | 
—— £ . 1 | | 
” bn * 5 ; | 5 | 
> : 7 
, ** * . 


0 . 7 % 
. : ; | 
_ | 
* 1 . 
*. E | 
„ * * 5 1 j ; . | | | 
: f 
| | * - 
F . I 
1 3 2 | | 
Ty ) ; | | 
o $ . h 
* a ; | 
, 2 2 | 
£24 | 
| | | _ * "my 
* 5 
We 4 | | 
S - | 
h N * * 
. F | 
= & \ ' 3 1 Ky . | 
y ; a 5 4 * * 
; * * z — þ p j . 
? + £ * ; 
- bd | 
. ” a ; | 
* ; 


TY 


Son et 
A 
% 
i 
1 
” 


* 
8 — . . te ego 
— r n 0 ho 
. rs . by * 2 > — > - 
5 : . _ : 
> 2 - „1 . 
* * 1 — - - 2 93 — 4 2 A x +h — — et er — ——— LEO 
* a : n — * 1 "DW A k . bs . K LK _ * I 8 3 — 0K * — : NN" I — Fran "En at er TA 9 ATR — — 8 _ - _ 
3 1 . p I x : ibs : — 1 , g 2 . — 4 - rag: a Le = ES 
= . _— 5 - * — — * « 4 * . 
a 7 ³ wꝛwÄ ot or ANI EQ” — 2 : 8 
% 2 S ih po pang a ner er . . 8 * 3 88 1 
e , ” ve. ax 4 2 "I OM IS, AT = ; 8 


— — 
” 


— 
A 


E 


/ 8 4 : 2 
—— ————— — ron — Er WC - = | 8 
2 2 r « 3 * 8 


e 
RS et i ͤ 1 A RA DW 
" 

X = . —— * tis AS, © #3" n 0 |< 8 * 

| - * 
* . * 2 Bo 4 > 2 ds at - 
8 Lew « * 4 * < t * nan 3 . x Je 8 1 
Og Lend. et 4 N ; 3 — ß 22 2 — 20 
—_— «KY # 3 a : 
FP | | 5 | 
_ _— | 


* n 10 
Rs 


2 


2 
2 2 1 pn edt fe 4 
ꝗF＋¾.œ) ,.. m ee Apcen ip-=on; 
— * * * - 


J 1 4 3 * —— * — —— 


WW 3 - * 3 


; _ — I 2 — 
* We - Fre END NOS Soda We es 22 2 
2 22 2 - 2 1 Þ 


— .. 


